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Dear Rich:
You have asked whethe r the Ohio Ethics Law and related statute s would
prohib it a
univer sity studen t who receive s a stipend , entitle ment, or financi al assista
nce
from the
univer sity from serving as a trustee of the univers ity under the provisi
ons of Am. H.B.
34.
Am. H.B. 34, which becam e effecti ve on July 26, 1988, was enacte
studen ts to the boards of trustee s of state universities. Studen t repres d to add two
entativ es are
appoin ted by the Governor, with the advice and consen t of the Senate
, and serve two
year terms. Am. H.B. 34 also provides the following language with
regard to each
univer sity board of trustee s:
The studen t members of the board of trustee s ..• have no voting power
on
the board. Studen t members shall not be considered as membe rs of the
board in determ ining whethe r a quorum is presen t. Studen t members shall
not be entitle d to attend execut ive sessions of the board.
In determ ining whethe r a studen t who receive s assista nce or compensation
from
the univer sity may serve on the board of trustee s, the thresho ld questio
n is whethe r
studen t trustee s are public officia ls for purposes of Chapte r 102. and Section
2921.42 of
the Revise d Code, since these statuto ry provisions genera lly restric t public
officia ls from
receivi ng compe nsation (other than for perform ing their officia l duties),
grants, and loans
from the instrum entalit y with which they serve. See, ~ Ohio Ethics
Commission
Advisory Opinions No. 87-003 and 88-001. Chapte r 102. is generally applica
ble to any
"public officia l or employee," which includes any person who is elected or
appointed to an
office or is an employee of any institu tion, board, author ity, or other instrum
entalit y of
the state. See R.C. 102.0 l(B) and (C). Section 2921.42 is applica ble
to any "public
officia l," which includes any elected or appoin ted officer , or employee,
or agent of the
state. See R.C. 2921.0l(A).
In Advisory Opinion No. 85-005, the Ethics Commission held that a membe
r of the
Techn ical Advisory Comm ittee to the Coal Develo pment Office is not a
public officia l or
employ ee for purposes of R.C. Chapte r 102. or R.C. 2921.42. The opinion
states that in
determ ining that a position is a public office, the "essen tial require ment"
is
confer s on the position certain duties that involve the exercis e of the sovere that the law
ign power .:if
the state. In explaining what is meant by "sovereign power," the opinion
quotes the Ohio
Suprem e Court case of State ex rel. Landis v. Butler , 95 Ohio St. 157 (1917),
as follows:
If specifi c statuto ry indepe ndent duties are imposed upon an appoin tee in
relatio n to the exercis e of the police powers of the state, if the appoin
is investe d with the indepe ndent power in the disposition of public propertee
ty
· or with power to incur financi al obligations upon the part of the county
or
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state, if he is empowered to act iri those multitudinous cases involving
business or political dealings between individuals and the public, wherein
the latter must necessarily act through an official agency, then such
functions are a part of the sovereignty of the state. Id. at 160.
The opinion also cites Advisory Opinion No. 75-004 which states: "it becomes apparent
that 'sovereign power' is a concept meant to imply that the exercise of duty entrusted to
one by virtue of statute or some other public authority. These duties ••• involve some
discretionary, decision-making qualities." The Ethics Commission found in Advisory
Opinion No. 85-005 that the role of the Technical Advisory Committee was merely
advisory and did not involve the exercise of the sovereign power of the state, and
therefore, members of the Committee were not public officials for purposes of Chapter
102. or R.C. 2921.42.
The boards of trustees of state universities are statutorily empowered to exercise
a variety of decision-making powers and have the independent authority under statute to
incur financial obligations on the part of, and to otherwise bind, the state. See, ~
R.C. 3335.03, 3335.10, 3339.05, 3343.05, 3344.04, Chapter 3345. However, student
representatives on the board of trustees do not enjoy the full range of powers which are
exercised by the other trustees. Student members have no voting power, are not entitled
to attend executive sessions, and are not considered members for purposes of establishing
a quorum. While student members serve to represent, and provide important input as to,
the views and interests of. students on matters before the trustees, they act in an
advisory, rather than a decision-making capacity, and do not have the authority to
exercise the sovereign power of the state. Therefore, student representatives are not
public officials for purposes of Chapter 102. or Section 2921.42 and are not prohibited by
these provisions from being appointed to the board of trustees under Am. H.B. 34 because
they receive a stipend, entitlement, or financial assistance from the university.
I note that Section 3345.34, as enacted by Am. H.B. 34, prohibits a student trustee
from using his position to influence any grade or evaluation of his performance by a
faculty member or other university employee and prohibits a faculty member or
employee from conferring any favor, advantage, preference, or other benefit on a
student trustee because of his trusteeship. Although a student trustee is not a public
official for purposes of Chapter 102. or Section 2921.42, he should refrain from
participating in discussions relating to any matter from which he could derive a direct,
personal benefit, in order to avoid the appearance of impropriety.
This informal staff opinion was approved by the Ethics Commission at its meeting
on September 1, 1988. The opinion is based on the facts presented, and is limited to
questions arising under Chapter 102. and Sections 2921.42 and 2921.43 of the Revised
Code. This informal opinion is based on an interpretation of the Ohio Ethics Law, and
does not purport to interpret other laws or rules. If you have questions, or wish to
request a formal advisory opinion from the Commission, please contact me.
Very truly yours,

Melissa A. Warheit
Executive Director
MW/pg

