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Public-Private Partnerships

| ntroduction

The Ohio Ethics Law and related statutes prolpibitlic officials and employees from misusing their
official positions for their own personal benefittbe benefit of their family members or businessoaiates. The
law protects the public by ensuring that publicisieas are impartial and objective, rather thafuerficed by the
personal or business interests of public officaalemployees.

In the face of increasing fiscal challenges, gowemnt agencies are exploring new ways to provide
services to citizens in an economical and efficreatiner. In increasing numbers, public agencie$aming
cooperative partnerships with private corporatiosprofit organizations, and other entities. Sheheficial
collaborations give public agencies access toxpertise and resources in the private sector, how arivate
sector entities to make contributions of money mashpower to the communities in which they prospéowever,
cooperative arrangements can also give rise tdictndf interest.

M. Pur pose of this | nformation Sheet

The Ohio Ethics Commission was created to adteniapply, and assist in the enforcement of tiéckt
Law for all public officials in the state. In atdn, private entities that have business andleggty dealings with
public agencies are also subject to provisionsiefHthics Law.

The Ethics Commission prepared this informatioresit@ make all public and private sector parties
involved in doing public business, performing paldontracts, or exploring partnership arrangemawesre of the
application of the Ethics Law. The benefits oftparship can be compromised or destroyed if théipldses
confidence in a public agency because of a perdaivactual loss of the independence or impanialithe
agency’s officials and employees.

For clarity, this information sheet uses “publifi@él’ to mean any person who is an elected oroamted
official, public employee, or member of a publicabd. It is not intended to provide advice on sppeéacts. Any
person with specific questions about the applicatibthe law should contact the Ethics Commission.

1. Summary

This information sheet discusses the following ¢s@bout the interactions between public agencids a
private businesses or organizations:

A. Public economic aid to private businesses agdmrations;
B. Public agencies acquiring services from nonpfjanizations;
C. Public officials serving on nonprofit boardglirir official capacity;
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D. Private parties providing things of value to lubfficials;

E. Private parties making donations to public ages)c

F. Providing supplemental compensation to publiea#s;

G. Private sector recruitment of public officiadsid

H. Public officials soliciting or accepting privasector employment.

V. Public Agency Rdationshipswith Private Sector Entities

A. Public Economic Aid to Private Business

One method public agencies have used to promoteoetio and community development is to support
private businesses in their efforts to developederelop property, construct facilities, or makeeot
improvements. Violations of the Ethics Law carsaiif an official of a public agency has a conrmttvith a
private organization seeking aid from the agency.

R.C. 2921.42(A)(4), a section of the “Public Conttdaw, prohibits public officials from having defte
and direct interests in the contracts of the pudjjencies they serve. R.C. 2921.42(A)(1) prohimitslic officials
from authorizing, or using their position to secatghorization of, any public contracts in whick tifficials, their
business associates, or their family members haveterest.

A “public contract” is created whenever a publieacy purchases or acquires goods or services.
Therefore, a grant, loan, tax abatement, or otbren ©f economic aid from a public agency is a “pubbntract”
because the agency acquires services in retuthdaid.

An “interest” in a public contract must be defenénd direct, but can be either financial or fidugi

An employee of a company that seeks a grant, laargbatement, or other form of economic aid from a
public agency the employee also serves has anésitan the aid if:

1. The official is a director, trustee, or offiaat or has an ownership interest in, the company;

2. The official’s responsibilities at the compangliude preparing, submitting, or negotiating thguest for
the economic aid to the public agency or involealdministration or execution of the company’s gdtions
under the agreement to receive aid;

3. The official’s tenure, compensation, or othendfés received from the company would be based or
directly dependent on the granting of the aid; or

4. The official would otherwise have a definite afict financial or fiduciary interest in the gtiang of aid
as a result of employment with the company.

If a public official has any of these interestshe contracts of an employer, that company is étfely
prohibited from seeking economic aid from the puhbljency, unless the official can meet the excegtio the
law.
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Exception: If the official or employee would haam interest in the aid, the company can apply drihe
official or employee can meet the four requiremémtfie exception. R.C. 2921.42(C). The most irtgyd
requirement is that the benefits the agency woetdeive by granting aid are unobtainable elsewra@rtheé same
or lower cost. There are two methods for a putifiicial to demonstrate compliance with this reguient:

1. There are sufficient funds available so thabfthe other qualified applicants have receivetaaid the
funds will lapse if not used within a specified ipédrof time; or

2. Applications for economic aid are considered fair and open process and it can be reasonatjggbed
that the aid program can and will fully supportaiicing of all interested and qualified applicants.

R.C. 2921.42(A)(1), noted above, prohibits offisitlom participating in any decisions of their pabl
agencies that affect their private employers’ pggtition in an economic incentive program. Pubffiials are
also prohibited from using their relationships wather public officials to affect, formally or infimally, their
decisions regarding the companies that employ th&ee also R.C. 102.03(D) and (E) (discussed helow

Example of Restriction

A member of a port authority board is prohibiteghfirreceiving a definite and direct profit or ben#fthe
company for which the board member works is pgoitthg in a port authority bond program. The conypean
participate in the program provided that the baaeinber meets the exception described above anchdbéske
any action to approve the company’s participatiootberwise secure benefits for the company.

B. Public Agency Acquiring Services from Nonprdiitganizations

Many public officials are active in their commues in other ways, including serving on the boarfds
nonprofit organizations. While the Ethics Law does generally prohibit such community involveméntjoes
recognize that a public official serving a nonprafjency can face conflicts of interest if the goneental entity
directly regulates or does business with the ndit@gency. Officers, board members, or executofasonprofit
organizations have a fiduciary interest in the @mts of the corporations and, if compensated, lzdse a
financial interest.

R.C. 2921.42(A)(4) prohibits a public official froserving as a board member of a nonprofit orgéiniza
if the nonprofit organization receives a contraat/uding a grant or loan, from the public agertoy official
serves.

R.C. 2921.42(A)(1) prohibits public officials froauthorizing, or using their positions to secure
authorization of, public contract, grant, or loan fonprofit organization they serve as board mesbe

R.C. 102.03(D) and (E) prohibits public officiditem soliciting, or using the authority or influenof their
public positions to secure, for themselves or athgth whom they have close family, business, anemic
relationships, anything of value that could manitesimproper influence upon the officials. Thegeeds of a
contract, grant, or loan fall within the definitioh anything of value.

R.C. 102.03(D) and (E) prohibit a public officfabm soliciting, or participating in any matter thaould
result in, any benefit to an organization of whikh official is a board member, trustee, or empdoye
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Example of Restriction

A member of the Ohio Children’s Trust Fund Boargiiohibited from serving as a trustee or offidesi 0
nonprofit organization that receives a grant awataethe Board, and from using the Board positioany way to
secure a grant for the nonprofit organization.

C. Public Official Serving on Nonprofit Board in fi@ial Capacity

In some cases, a public agency either createarticipates in the creation of a nonprofit orgaticaa
The public agency can have an official or employkthe agency serve on the board of directors @htbnprofit
organization as a representative of the agency.

A public official who is serving on the board ofettors of a nonprofit organization as a repres@re of
the public agency is serving in an “official capgggiand does not have an unlawful interest in eogtracts,
grants, or loans awarded by the public agencydmthanization. An official serving on the boafd nonprofit
organization in an official capacity continues togue the interests of the public agency. In¢hag, the public
official does not have a conflict of interest whére official’s private concerns distract the atiidrom serving
the public interest.

A public official who serves with a nonprofit orgaation in an official capacity, as a representtf a
public agency, is not prohibited, by R.C. 2921.4%{Aor R.C. 102.03(D) and (E), from participatinghe
decisions of the public agency affecting the orgatidn.

A public official serves on a nonprofit board im afficial capacity when these four criteria canshewn:

1. The public agency either creates or is a paertiin the nonprofit organization;

2. The agency’s governing board formally appoim®f#icial of the agency to the organization’s lmbas its
representative;

3. The agency’s governing board formally instrubts official to represent the agency’s interest an

4, There is no other conflict of interest on thet phthe public official who is the designated megentative.

Example of “Official Capacity”

The law does not prohibit an employee of a colnoigrd of mental retardation and developmental
disabilities from serving as the executive offidaran official capacity, of a nonprofit organizaticreated by the
board to serve clients of the board.

V. Private Sector Relationshipswith Public Agencies

A. Companies and Private Organizations Providinopnd$ of Value to Public Official

R.C. 102.03(F) prohibits a person that is inte@&h matters before, regulated by, or doing okisgeto
do business with a public agency from promisingiging anything of substantial value to an officislemployee
of the agency. A “person”is “an individual, poration, business trust, estate, trust, partnersimd
association.” A company, nonprofit organizationgovernmental agency is a “person.”
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R.C. 102.03(D) and (E) prohibit public official®i accepting, soliciting, or using their publicsfibns
to secure anything of substantial value from aypaith business or regulatory ties to the publierages they
serve.

Public officials who are required to file finank#isclosure statements should also note thatgif eiccept
gifts valued at over $75, from anyone other thamiffamembers, must disclose the source of the gifttheir
annual financial disclosure statements.

“Anything of value” is defined, for purposes 0fd?.102.03(D), (E), and (F), to include money, goadd
chattels, promissory notes, warrants, and checkkegery other thing of value.

Examples of substantial things of value includestdting fees and payments for services, personal
entertainment such as golf outing, gifts, anddkameals, and lodging.

Example of Restriction

A city official is prohibited from accepting seastickets to the games of a professional spoais teom
the team’s owner because the value of the ticketahstantial and the team is regulated by the city

B. Companies and Private Organizations Making Donatto Public Agencies

A private entity may wish to help a public aget@yerform necessary services by giving or donadimg
item the agency would be unable to purchase.

R.C. 102.03(F) prohibits a person, company, omgitin, or other party with business or regulat@y to
a public agency from promising or giving anythirfgsabstantial value directly to the benefit of dfictal or
employee of the agency.

A gift or donation falls within the definition danything of value” for purposes of R.C. 102.03([8),
and (F). Examples of substantial things of vahetude donations of training equipment or goods.

R.C. 9.20 authorizes public agencies to “receivgifi, devise, or bequest moneys, lands, or other
properties.” Therefore, R.C. 102.03 does not fbhi private entity from donating items to a patagency to
ease the functioning of the public agency in flilfg its responsibility to provide services to {hablic.

In order for the donation to be permissible, nbliguofficial can benefit personally as a resultlod
donation.

Example of Donations

A private company is not prohibited from donatindustrial and safety equipment to a state agency,
provided that the donation is voluntary and no agasfficial benefits personally from the donation.

However, a private company would be prohibitedrfrgiving travel expenses, or conference fees, to a
public official, even though the payment benetfits public agency by relieving it of paying the exges, because
a personal benefit accrues to the individual adfior employee.

C. Providing Supplemental Compensation to Publiv&ds

Public agencies sometimes believe that the modifigdeand experienced candidates for essentialipub
positions are discouraged from seeking public eympént because of the comparatively small salahiasare
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available to public servants. Private compani@saher entities may want to augment the salard®pefits that
are offered in order to attract these more qudliti@andidates to vital public service positions.

A public servant is prohibited from soliciting azapting any compensation, other than as allowddvay
Any person, which includes an individual, busin@ssntity, is prohibited from promising or giving a public
servant any supplemental compensation, other thatfiaved by law.

A “public servant” is a public official, employeet agent, or any person performing, ad hoc, a
governmental function.

“Compensation” is a payment provided to the pubdiovant: (1) for performing a duty, act, or seevic
required in his official capacity as a public setyg2) for the general performance of his publities; or (3) as a
supplement to his public compensation.

A private organization is prohibited, regardlesg®motivation, from augmenting or supplementing t
salary of a public official or employee. Even thbua private organization may wish to assist aipuitity to
attract an experienced candidate for a public osisuch compensation is prohibited.

A public servant is prohibited from accepting comgmtion from any source other than the public agenc
he or she serves, as provided by law.

Payment to a public servant from any source dtiat the public agency he serves may give rise to
divided loyalties and motivate the public servanirtake decisions that benefit the source of hiplsapental
compensation to the detriment of the citizens Ineese Citizens should be secure in the convidtian their
elected, appointed, and employed public servaetgmdeavoring to serve their interests, and nanteeests of
private parties.

Example of Restriction

Coaches and other school district officials ahijrited from accepting compensation for performing
duties related to their district employee from amyaother than the district. Coaches are prohilfitad accepting
any payment or other benefit for the performanctheifr job duties from a booster group.

VI. Recruitment of Public Officials

A. Private Sector Recruitment

Private sector entities that have regulatory oirfass ties with public agencies work with publiticéls
who are very knowledgeable about the business iohithe private entity is engaged. Private erdtitr@y wish to
recruit these qualified and experienced public eyges for positions in their own organizations.

R.C. 102.03(F) prohibits any person from promigingjiving public officials “anything of value” that
could manifest an improper influence upon the @ficwith respect to their duties. The “promisduifire
employment” is within the definition of anything eélue.

R.C. 102.03(F) prohibits a private organizatiomrirpromising or giving the promise of future
employment to a public official or employee whearggaged in contractual, regulatory, or other agtrggarding
the private organization.
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B. Public Official Soliciting or Accepting Privatéector Employment

R.C. 102.03(D) and (E) prohibit public official®ofn soliciting, or using their authority or influento
secure, “anything of value,” including private emyhent, which could have a substantial and impragkrence
on the officials. Public officials are prohibité@m soliciting, or using their positions to sequeeployment from
a parties that have contractual, regulatory, oero#ctivity with their public agencies.

C. Withdrawal Exception

If a public official is able to withdraw compleyefrom consideration of any matter involving thetgavho
is promising or giving him or her employment, tHoial may be able to consider and accept theroffe

Withdrawal can be accomplished only when it dogsmpede the public official’s performance of his o
her assigned duties. If the public official isuggqd to perform duties related to the source gblegment, his or
her employing agency must approve the official’thaiawal.

VIlI. Additional Restrictions

A. A public official should avoid taking any actiohat endorses or appears to endorse any privgteredion
or organization.

B. Many public officials are required to disclosrisces of income, gifts, real estate, investmeartd,other
financial interests under law. Disclosure doesraeplace statutory restrictions on what can bepied.

C. Public officials are prohibited from disclosimvgthout appropriate authorization, confidentidbimmation
to any party, including private organizations thave partnered with the public agencies they serve.

VIII. Common-sense Summary

A. Public Agency Relationships with Private Sector

The Ethics Law prohibits a public official from hag an interest in a contract, grant, or loan betwhe
official’'s agency and private employer, and fronthauizing any contract, grant, or loan to a privaeployer.

The law prohibits a public official from serving as officer or trustee of a nonprofit organizattbat has
a contract with, or receives a grant or loan frtme, public agency.

A public official is not prohibited from serving as officer or trustee of a nonprofit organizatidgn,
service is in an “official capacity” representiriggtpublic agency.

B. Private Sector Relationships with Public AgeBc

The law prohibits giving consulting fees, giftsygmnal entertainment (golf outings), travel, mesaild
lodging, and other things of substantial value puhlic official.

The law does not prohibit voluntary donations fmualic agency, as long as no individual officiahbéts
personally.

The law prohibits any person from providing anyeleaf compensation to a public official for the
performance of the official’s duties.
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C. Recruitment of Public Officials

The law prohibits a private sector entity from pisimg or giving the offer of employment to a public
official who is engaged in regulatory, businesspthier activity regarding the private entity.

The law prohibits a public official from solicitingr using a public position to secure employmeoitrifia
party with a nexus to the public agency.

A public official may be able to withdraw from rdgtory, business, or other duties related to agpeiv
entity in order to seek or accept employment fromparty.

[ X. Other Considerations

Any public official is welcome to contact the Ethi€ommission for guidance on any of the matters
discussed in this information sheet. Officialsigdalso check with legal counsel for their agesd¢gedetermine
whether there are any agency rules, guidelinggolicies on these matters. A public agency canredte a policy
that is less restrictive than the Ethics Law, bayrave a policy that is more restrictive provideat it does not
conflict with general state law.

X. Penalties

The Ethics Law and related statutes are crimaas| If a person is convicted of violating an etHaw,
that person may receive a jail sentence and/or &dives levied against the official.

XI. Conclusion

This information sheet was prepared by the OhiicEtCommission for informational guidance onlyisl
not an advisory opinion and does not provide thaumity of an advisory opinion.

Please visit the Commission’s Web sitevatw.ethics.ohio.gowr contact the Commission if you have
questions about this information sheet or the @tiocs Laws. A reference list of Ohio Revised Cedetions
and Ohio Ethics Commission opinions cited in thi®imation sheet is attached. Copies of the Cosionss
formal advisory opinions and other information atithe Commission and the law can be obtained from:

Ohio Ethics Commission
William Green Building
30 West Spring Street, L-3
Columbus Ohio, 43215
Telephone: (614) 466-7090
Fax: (614) 466-8368
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